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ied with che faid Ka- 
ampbell of Kilenallen, in 


"H E ſaid Toby Canpbelt/ 
tharine Campbell, Relict * 
the Year 1729 ; and by Contra 
twixt them, with Conſent of £ 
Father, he became bound to lay Ii che Sum of 2500 Merks, 
and to take the Rights and See thereof to himſelf and 
te the Marriage. And he 
Mf of all free moveable 


further provided her to the eꝗ 


Goods 1 1 that Thonkk * belong to him at his 


ee; and that no more 
than 


_ | ES 
„ Lo» * * * 24 
= — 


43 Marriage executed be- 14th OR. 
Campbell i in Ballole, her 79. 
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+ —B# of Kilenallen, his WikeSSon-in-Law, who died in the Year 


Wer pPoſely granted Bills to 
theſe Bills as an Article, in is Diſcharge to exhauſt the Goods 


1754. 


* rat deviſed 555 her 8 
74 ben. full af all that coll 
» ſolution of the Marriage after her Deceaſe, in Novem- 


| Ne +bex 1748, without Iſſug 
1 


tte Purſuers have Righ® as he 
$5 oY for certaki Sums as he 
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. ere her in the Liferent of the 

5 alf of: alf 2 8 Heritages, Tacks, Annual- 

had thou ha and 9<quized by 
8 4%. harriage,/ TE a. RY © 

1 Wed upon the Wife by 1. 

2 Defender underſtood were to 

the Diſ- 


ned from him 


15 aid Colin, Duncan, and Margaret 


mpballs, her Childreg F h 
brit à Proceſs againft 
lution of the Marriage N 


the Rents of Lands, a 
. or were reſtiß em at che Time of her Death, 
were in Communion betwlWthem, to the one Half of which 
neareſt of n. and concludin 
thereof. IVR 
| gave, in an Accempt of the 


In this Proceſs the Ba 
moveable Debts. and Effe; Lt 


ed' on by the Purſuers was, ther 


and the Objection. chiefly 
ed Executor by Alexander Camp. 


the Defender having be 


F747, with the Burden = Debts and Legacies, had pur- 
ELegators,. whereby he brought in 


in Communion. It was tad, that theſe Bills ought not to be 
attowed in this Accompf 


the Defender by Kilenallews: 


| ah Jas © The Lord Mine Ordinary "repelled rhe Objetions pleaded by 


ls, } atedi in the Diſcharge Side 


it Marriage, thought fit to 
g forth, that by the Diſſo- 
ie, che whole Goods, Gear, 
Debts, and other Moves of whatever Kind, together with. 
Wnualrencs. of heretable Sums that 


hat belonged to him at his. Wife's 
Death, and the Debts WWW were due to him at that Time; 


of two or more > Children. 


a 


or ought to affect the Funds leſt to 
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2 Wee , fed is rod ani TT left by Kilenallen. 
nd; upon adviſing a e : wr, anderen to this Interlo- 7 Feb. 
um. 3 "0 

The Purſuers reclaimed to * Tordini 3 at a 

the Petition and Anſwers, hay ng ende, that the Defen: 

der purpoſely altered the Seri wich reſpect to Kilenallen's 


! 


Funds, when his Wife was on * — Arh- bed, your Lordfhips' or- ad March 


dained the Defender tu produce i era Bonds taken for Alex- ö. 
ander of” Kilenallen his Extcarrygp ue r:mir to the Lord Ordina- 
7 to hear Parties Procurators thief jor, aud to report. N 

In Obedience to this Intel Nor, che Defender: produced 
the whole Bonds taken by him m any of Kilenallen's Debi- 


tors, then in his Cuſtody, and ü Lord Ordinary ordained the 4 jure 


purſuers Procurators to give in ¶ tate of the Debts and Dates 1756. 
thereof, to which the Defender ade Anſwers; and the Pur- 
fuers allowed the Cauſe to ly ovel and falk afleep. until of late 
has it has been wakened ; and Application to the Lord 
| Ordinary, his Lordſhip has tal whe Caſe to report. © 
The Purfuers endeavoured ti q he Cauſe as much as 
poſſible, by a Miſtepreſentation 
to fay, rhat Kilenallems Effect Wh? to 2000 7 Sterl. 
Bur their Miſreprentation on thi Point is proved by the con- 
firmed Teſtament produced in Proceſs, by which the whole 
Amount of his Effects appears t extend to 1211 J. 117. 4 d. 
Sterl. and Kilenallen's Debts and Legacies ſtared in the Inven- 
tary, amount to 1047 . 7. $8." Stert. which leaves only 
164 J. 45. 2 4. remaining as th Balance of his free Move- 
ibles, of which his Relict carried off a Haff; and the other 
Half was pretty much exhauſted by the Expence of Confirma- 
tion, and other Expence laid o in recovering the Debts; ſo 
that the Defender truly gained Ittle or nothing by this Exe © 
cutry ; nor have the Purſuers any Title to call him to accompt 
for the. free Balance whatever ie was, as it was left by Nilen 


allen wholly to himſelf; - 
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Xs What the Purſvers hich inſiſt on is, that the Defends 
took Bonds from Kilenaller!s Creditors, to himſelf and his 


. Heirs, ſecluding Executors, and at the ſame Time granted 


Bills for the Legacies due by Rilenallen, by which theſe Lega. 
cies became a Burden, upon the Moveables in Communion, 
while Kilenallen's Funds were ſo ſettled as not to fall under it. 

The Defender has, in Obedience to the Interlocutor, pro. 
duced all the Bonds granted to him, ſecluding:Executors, that 
were due to him at the Time of his Wife's Death, -of which 
an Inventary is hereto ſubjoined. At the ſame Time theſe 


© 17thSept. Bonds were not granted ſolely for the Sums due by them to 


1745. 


Kilenallen. The Bond by James Campbell of Balinabie to the 
Defender, is for the Sum of 270 J. 10 5. 7 3 d. Sterl. though 
it appears by Kilenallems confirmed Teſtament, that he owed 
the Defunct no more than 184 J. 8. 5 d. And the next 


i r9thSept. Bond in the Inventary, granted to the Defender by Donald 


8th Avg. 5 


1746. 


Campbell of Kilenallen, the Defunct's Heir, is for the Sum of 
581. 65. 8 d. though it appears, by the DefanQ's confirmed 
_ Teſtament, that he owed his Brother no more than 7 5/. 14. 
4. Theſe two Sums, with a Bond granted by Mr. John Camp. 
bell Miniſter of ay, ſor 401. Sterl. eu — the Amount of 
the new Bonds granted to the Defender, for the Sums due by 


them to Kilenallen. And it is not eaſy to conceive, what poſ- 
ſible Objection the Purſuers can make upon this Head. Kiler- 


allen died in 1741: and if his Executor could not recover the 


| Debts due to him for four Years after his Death, it was cer- 
tainly a proper Act of Adminiſtration, to take Bonds from 


them for their Debts in 1745. Had he neglected it, he might 


have been made liable to the Creditors and Legators of Kilen- 


allen, if the Executry had proved deficient, as in Fact it did 
not much exceed the Burden laid upon it. 
The Purſuers are pleaſed to object, that the Bond ſhould 


have contained a Clauſe * OS which, ſay they, 


r was 


err Ai 4c ie. _ 
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re as calculated to Ws Ae Wife, or her neareſt of Kin 
« from any Share of them.” 

But the Ojection is founded upon an affected Ignorance or 
Inattention to the plaineſt Principles of Law. It could not 
be of any Moment with reſpect to the Intereſt of the Relict, or 
her neareſt of Kin, whether Executors were ſecluded or not, 
ſhe could have no Intereſt in any Bond bearing Annualrent, 
altho there had been no ſuch Secluſion; and it ſurely will not 
be ſaid, that it was incumbent on the Defender, to have ta- 
ken Bonds from the Debtors without Annualrent, in order to 
ſubject theſe Funds to the Purſuers Claim at any diſtant Pe- 
riod; when their Mother might happen to deceaſe. This 
would be a Pretence too abſurd to be inſiſted on. Had the 
Defendet managed the Executry after this Manner, he would 
have been made liable in Damages, to the Creditors and Le- 
gatars of Kilenallen. 2 
The next Part of the Charge againſt the Defender, is, 
« Thar he ſhoald have given Bills to Kilenaller's Legarars, by 
« which the Legacies came to be a Burden upon the Debts 
« jn Communion.” The Fact as to this, is, that Kilenallen 
had left Legacies to his Nephews, to the Extent of 300 /. 
and one of them Aerander Campbell was Creditor to him by 
his Father's Contract of Marriage, in the Sum of 166 J. 135. 
4d. The Legatars were Minors, and the Tutors were deſir- 
ous that the Defenders ſhould keep their Money for ſome Time. 
Moſt of the Tutors lived'in' the Wand of la, where the De- 
fender alſo lives; but Mr. Campbell of Inverliver, who was 
Tutor ſine quo non, lived in Argyle Shire, at a great Diſtance 
from the reſt, and it was neceſſary that all parties ſhould meet 
in order to ſettle this Matter. Accordingly Inverliver came 
over to Jia, and kept a Meeting with the other Tutors at 
Ardnave in Iſia, in Auguſt 1744. and the Defender granted 
Bills tothe Tutors for their Pupils Legacy, to lie in their 
Bands untill they ſhould think fit to call for their Money. 

B . he 


The Purſuers pretend, . Thas r was all done with a View 
to diſappoint their Claim, and that the Defenders Anxiety 
* to have this Part of the Plan compleated, appears from 
« the Hurry he was in to grant theſe Bills, after the Failure 
* of his Ilſue by their Mother. That the Bills granted for 

* \Kjlenaller?'s Legacies, to the Extent of 472 l. are all dated 

„ within the Space of 24 Hours.“ But theſe, like moſt of 
of the Purſuers Allegations, are all contrary to known Facts, 
It is notorious, that the Defender's Iſſue, by the Purſuers Mo- 

ther, were all deceaſed in the Vear 1736; that Nilenalelhn 
died in the Year 1741: and the Bills granted to his Nephews 

Tutors for their Legacies, was no earlier than Auguſt 1744. 
Here there was ſurely no Hurry, whether the Period is confider- 
ed after the Failure of the Defender's Iſſue. or after the Death 
of. Kilenallen ; the Reaſon why they behoved to be granted 
all at one Meeting, is obvious. Where ſo many Gentlemen 

- were concerned in the Adminiſtration;of.the Legarars Affaim, 

their Matters behoved-to be ſettled when they were once con- 


veened. They lived i in too diſtant, Places, to expect to get 


frequent Meetings. 

And it is plain from * Clrnmftancis of tb Cad, ae in 
this Tranſaction, in which ſo many Gentlemen were concern- 
ed, there could be no View to;prejudge any Claim of the Pur- 
ſuers. The Defender at that Time did not dream of any ſuch 
Claim; he had given his Wife large Proviſions by his Con- 
tract of Marriage, drawn out at the Sight of her Father; he 
had provided her to a Half of his Moveables, and to che Life 


rent of a Half of his Conqueſt, which would have given her 


a very comfortable Subſiſtence, if ſhe had lived to enjoy it, 
and he had no. Notion that upon her Predeceaſe, her neareſt 


of Kin were to bring a further Claim which was not warrant- 


ed by the Contract. It is ſurely not founded in the Inten tion 
of Parties, and if it had come into their View, his Wife, who 
lived ſeveral Years after this Tranſaction, — have * 
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no Difficulty to exclude it 1 her Will, ſo there was no Occa- 
ſion to bring about Meetings of Gentlemen, in order to frame 
new Securities to exclude it; beſides, that it is obvious, the 
granting the Bills made no Alteration in the Caſe. If they 
had not been granted, the Legacies would have affected the 
Wife's Share as much as the Bills, io that this whole Hypothe- 
ſis of the Purſuers, is the Product of mere Imagination. 

At the ſame time it will occur to your Lordſhips, that it is 
a very great Novelty that is here attempted by the Purſuers, 
and ſuch as, if it were to be encouraged, would occaſion much 
Diſquiet to the Lieges. The calling a Husband to account 
ſor the Reaſons of his Adminiſtration of the Effects during the 
Marriage, is a Thing hitherto unknown in our Practice. It 
has been held to be a Principle, that the Husband during the 
Marriage, has the full Property and unaccomptable Diſpoſal 
of all the Goods which either formerly belonged to him, or 
may be acquired from Time to Time. The- Law Books ſay, 
that he has the ſole and unaceomptable Adminiſtration; thar 
his Powers are the ſame with that of an abſolute Proprictor,al- 
tho' a Share of the Moveables falls to his Wife, or mew Execu- 
tors upon the Diſſolution of the Marriage: | 

And if the contrary Rule were to be eſtabliſhed; ie no 
Man during his Marriage could make any Alteration in the 
State of his Effects, that could vary the Claim of his Wife, 
or her neareſt of Kin- upon the Diſſolution, the Conſequence 
would be, that a Half or a Third of the whole Acquiſitions 
made by every married Man, muſt inevitably be tied down as 
it were by an Enzail to the Mi ife and her Relations ; every Ac- 
quiſit ion muſt at firſt be made in a moveable Form, and if the 
Nusband has no Power to exerce his Adminiſtration, ſo as to 
leſſen the Wife's Intereſt, he muſt be- obliged to continue it in 
that Form: He muſt keep all che Money he acquires in Caſh, 
or in Moveables ; or if he lends it out, it muſt be without Sti- 
pulation of Annualrent, ſo as it may fall ſub jure relictæ when 
the 


5 | 
8 Marriage diſſolves, or 12 * Hſei in caſe. any! baader | 
ſhould happen, fo as to give Place to that Right. 
This goes fo far out of Sight, that the Naben lll nor 
5 chuſe directly to maintain the Doctrine; they allowed the Huſ- 
band had the Power of Adminiſtration, but they ſaid * That 
the Law will not countenance any Deeds done by a Huſ- 
* band, wirich are avowedly calculate to diſappoint the Wife's 
Right; and for this appealed to a Deciſion ane 
6 Stair, January roth 1679, Grant contra Grant.“ 
But the Deciſion makes nothing in Favours of the Pünbem; 
there the Husband had diſponed the whole Sums and Goods he 
ſhould have at his Death, to his Brother, in caſe he ſurvived him, 
and that the Diſponer ſhould leave no Children of his own. 
The Wife challenged. it as in Prejudice of her Half, and the 
Lords found, That the Effed of it war not till bis Death, wwhere- 
by.the Communion of Goods bet xt Man and Wife is diſſolved, and 
the: Goods divided. They found 54 * nor enrend to * W e's 
| Half of the Sum or moucable. Goods. - 
The Deciſion ſuppoſes what the Defender 0 That 
Deeds which are to have Effect during the Husband's Life can- 
Feb. 1728, not be challenged hy the Wiſe or her Relations. And the 
— Hen Caſe is che ſame as to the Children's Legitim; it cannot be 
ts Hep difappointed by any Settlement of the Father's though made 
derſon, Lord jn liege pouſtie, if it is to take Effect at Death. But it was ne- 
| — No. ver imagined that the Children had a Right to enter into an 
107. Examination of the Father's' Adminiſtration retro, and to 
oblige him to give Reaſons why he applied his Money to the 
Prchaſe of Lands, or laid it out on heretable Securities; or 
why he varied the Shape of any Part of his Effects from the 
Form in which it was originally acquired; were ſuch Exami-. 
nations allowed, either at the Inſtance of the Children, or of 
the Wife, or of her neareſt of Kin, it is impoſſible to foreſee 
what numberleſs Pleas: and Controverſies behoved to ariſe on 


the Diſſolution of every Marriage. The Purſuers want to 
. trace 


. 
„ EY Y — — —_— 8 


120 jor pins wy fade „ tn 


trace the State of the pate 93 Affairs back for ſive or ſix 
Years before his Wife's Death, but they might as well inſiſt 
to go back for 30 or 40 Years if the Marriage had fo long ſub- 
ſiſted; the Deſender can ſind no Foundation for ſuch inextri- 
cable Enquiries, in any of the Law Books, far leſs that it has met 
with the ſmalleſt Countenance from any of the Jadgments of 
this Court. 

The Purſuers endeavour to ſupport their Plea againſt the 
Defender, from the Circumſtance of his being named Executor 
to Kilenallen. They ſaid, © That Kilenaller's Executry was 
eto be conſidered as a ſeparate Eſtate from the Defender's 

« Effects: That it was applicable, in the firſt, Place, to rhe 
% Payment of . Kilenaller's Debts; and the Reſidue only be- 
« longed to the Defender: That as the Creditors of Kilenat- 
len were preferable upon- his Executry, to the Defender's pro- 
= per Creditors, ſo vice verſa, Killenaller's Executry was liable 
4 in Relief to the Defender's proper Eſtate, of any Debts due 
% by Killenallen; and therefore that in accompting for his 
6c Wife's Share, the Defender cannot exhauſt the ſame by Bills 

granted to Rillenallen's Debitors or Legatars, while bel is poſ- 
te ſeſſed of Killenaller's Executry, ſufficient to anſwer all theſe 
r 
But the Deſender cannot diſcover any F oundation in Law 

for the Relief here ſuppoſed competent to his moveable Eſtate, 
againſt Killenallen's Executry, for the Debts or Legacies he paid 
out of his own Effects. There is no Mention of ſuch Relief 
in any Law Book, nor does there appear any Ground for it in 
the Principles of Law. As Killenaller's Effects belonged to him 
by the Teſtament and Confirmation, ſo his Debts and Legacies 
became the Defenders Debts as much as any other Debts that 
had been originally contracted by himſelf. He could nor de- 

cline to pay them out of any Money that was in his Hand, 
whether ariſing from his own LN from Killenaller's Effects; and 
fra © 


— 


2 34 10 3 

if he paid them HH his on Money, it Land it poſſible'to af 
ſign a Reaſon why he ſhould not have the full Diſpoſiy of Kil. 
 lenallen's Effects veſted in him by. the Confirmation, ſo as to 
lay them out on Bonds bearing Intereſt, or in the Purchaſe of 
Lands, in the ſame Manner as he might have laid out his own 
Money, if he had not applied them to pay the Legacies. The 
Law will never impoſe Reſtraint, which can have no Effect but 
to create Diſputes without anſwering any End. If the De- 
fender had Power, which ſeems undoubted, to lay out his own 
Moveables. on ſuch Security as he pleaſed, it can make no Dif- 
ference whiet her- he lays out his own, or applies Killenallen's Ef- 
fects to pay his Legacies; or if he pays the Legacies out of his own 
Effects, and lays out Killenallen's upon ſuch Security. So the 
Relief. here ſuggeſted betwixt two different Claſſes of Effects, 
which belong in Property to the fame Perſon, is 9 
chimerical and imaginary. © 

The. Purſvers took the Liberty t to throw out ſome Abuſs a- 
gainſt their Mother as well as the Defender, That their Fa- 
« ther had left her the moſt conſiderable Part of his Effects, 
« near to the Extent of 500 J. Sterl. beſide a Liferent Annui- 
« ty and the Benefit of a Tacrative Tack: That the had mar- 
4 ried the Defender, a young Man, with no other Stock than 
Cattle ſufficient. to ſtock a a Quarter of a imall Hightand. 
« Grafing. _ 

But theſe. Allegations : are equally ones: as indecent. 
The Effects the Defender got with his Wife, amounted only to 
the Sum of 1570/7. 1.5. 8 d. Scots, as appears by a Liſt pro- 
duced in Proceſs. Her. Liferent Annuity was no more than 
50 o J. Scots, and the Tack ſhe poſſeſſed was noways lucrative: 

be Defender was then poſſeſt of a very large Tack of Lands, 
and a Mill of Shawfield's, well pleniſſied, beſides Money lent 
out, and the Proviſions be made to her by the Contract wou'd 
have enabled her to live more comfortably than ſhe could have 


done! in her Widowity aſter her firſt Husband's Death. The 
| _— 
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Groundleſneb, of: the Purſuers Afperſion, . ſufficiently appears 
om the Concurrence of their Grandfather to his Daughter's 
Marriage with. the Defender, and the Regard ſhewn to him 
by their. elder Brother Killenallen, many Years after the Marri- 
age, which will fatisfy.your Lordſhips that theſe are only falſe 
Colours, to give Countenance to a Plea which ought never 
to have been brought. AY | 
| In reſpe# whereof, &c. 
5 IA. FERGUSON. . - 


15th June, 1756. 
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[| Follows IxvexTARY: of Bonds produced by ohn 
Campbell, Tackſman of Ardnave in Iſlay, im a 


the Proceſs at the Inſtance of Colin, ec. 
Campbells, SS, in Obedience to the 


. TY Rincipal Bond, 73/liamCamphe!l Tackſman of Kaellſa,to 
F thefaid John Campbell, his Heirs and Aſſignees (ſecluding 
Execgtors) for the Principal Sum of 57. tog. 5. Sterl. 


Lords of Seſſion's Interlocutor, 2d March 1756. 


dated 5th February 1745, payable at Whitſunday theteat-.- 


ter, with Annualrent from the ſaid Term of Payment. 


2, Principal Bond, James Campbell of Ballinaby to the add 
John Campbell, his Heirs and &ſſignees, (ſecluding Execu- 
rors) for 270 l. 10 5. 7d. Halfpenny Ster. dated 17. Sep- 
tember 1 74. 5 parable at Whitſunday thereafter, with An-- 


nualrent from 


Pitſunday precegding the Date of the Bond. 

3. Retired Bond, Donald Campley” of Killznallen, with Con- 
ſent therein mentioned, to the ſaid John Campbell, tis 
Heirs and Aſſignees (ſecluding Executors) for 38 J. 65. 8 d. 


1 


Sterling, dated 1 gth September 1745, with Annualrent 


from Whitſunday preceeding the Nate of che Bond. 
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+ Principal 15 table Ws James Canpibill of R 
the ſaid John Campbell, his Heirs and Aſſignees { cb 
i Executors) for the Sum of 2500 Merks Scott, dated 
- July 1748, payable at, Whitſunday thereafter, wich ind 
. nualrent from V. hit ſunday preceeding the Date of che Bon 
ue which contains Obligement, Procuratory, and Precept i 
+ : :  wetuny in-rhe Lands of Grunar?, Ke. in ee of the 
| Sums. 
| 5. Principal Bond Jah Campbell of Ballinaty: to the ſaid JI 
Campbell his Hein and Aſſignees, (ſecluding Executon fa 4 
731.115. 1.4. 1 Sterling, dated 5th September 1748, , pap- I 
ble 1 2th Kemer then current, with Annualrent on 
' Whitſunday preceeding the Date of che: Bond. all 
6: / Retired Bond Join Gillies, of Deuchra to the  faid 460 
Campbell, his Heirs or Alſignecsy Aſccluding Executor 
1 Sterling, dated 21ſt September 1748, payable 2 
- id Month, with Annüalrent ffom tlie Term b e 
N VN. B. Mr. John Campbell Miniſter of Hay and his Son's Bond F g 
ſior 40l. Sterling, 8th Auguſt 1746, is regiſtred i in the Boh 
o Seſſion in December 1754. aud Was! 15 to the auf 
"> ; with Diligence. bh 
2 | 
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